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Foreword

Pursuant to Section 14(1) of the Referendum AcBl98ereby present to the Minister for
the Environment, Community and Local Governmentréport of the Referendum
Commission on the performance of its functionsespect of the referendums on the Twenty-
Ninth Amendment of the Constitution (Judges’ Renmatien) Bill 2011 and the Thirtieth
Amendment of the Constitution (Houses of the Oinéas Inquiries) Bill 2011.

On 5 September 2011, the Minister established #ferBndum Commission on the Twenty-
Ninth Amendment of the Constitution (Judges’ Rermatien) Bill 2011 by order to carry out
the functions conferred on it by the Referendum #3998, as amended by the Referendum
Act 2001, in respect of the referendum.

On 13 September 2011, the Minister establishedR#ferendum Commission on the
Thirtieth Amendment of the Constitution (Housedha Oireachtas Inquiries) Bill 2011 by
order to carry out the functions conferred on ity Referendum Act 1998, as amended by
the Referendum Act 2001, in respect of the refenend

Following my nomination by the Chief Justice, | e Chairman of each Commission, the
other four members being the specifexdfficio appointees. While there were legally two
separate Commissions with separate budgets, thenZsimons were able to effect
efficiencies in performing their functions as theras considerable overlap and the timetable
for both was the same. To reflect this realitys ipbroposed in this report to use “the
Commission”, in the singular, although in realifyete were two Commissions at all times
each dealing with its own statutory remit. The kvof the two Commissions on the two
referendums is covered in this single report.

Dr Bryan M. E. McMahon
Retired Judge of the High Court
Chairman

Referendum Commission

March 2012
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Chapter 1 Introduction

Establishment of the Referendum Commissions

Under the Referendum Act 1998, on each occasidratheferendum falls to be held, the
Minister for the Environment, Community and Localv@rnment may, at his discretion,
establish a Referendum Commission. A Commissi@stablished by means of an
Establishment Order made by the Minister in respétite proposed referendum. The Act of
1998 provides that the Chairman of the Commissiail e a former judge of the Supreme
Court or the High Court or a judge of the High Gour

On 5 September 2011, the Minister made an EstabéshOrder in respect of the
referendum on the Twenty-Ninth Amendment of the itution (Judges’ Remuneration)

Bill 2011. Dr Bryan McMahon, a retired judge of tHeggh Court, accepted the nomination of
the Chief Justice to act as Chairman of the RetkrenCommission established by the
Minister.

On 13 September 2011, the Minister made an Eskabést Order in respect of the
referendum on the Thirtieth Amendment of the Caduttin (Houses of the Oireachtas
Inquiries) Bill 2011. Dr Bryan McMahon, also acoeghthe nomination of the Chief Justice
to act as Chairman of this Referendum Commission.

The othergx officio, members of the Commission are:

Mr Kieran Coughlan, Clerk of Dail Eireann,

Ms Deirdre Lane, Clerk of Seanad Eireann,

Ms Emily O'Reilly, Ombudsman,

Mr John Buckley, Comptroller and Auditor Gerlera

On 26 September 2011, the Minister for the EnvirentnCommunity and Local
Government, by order, appointed Thursday 27 Octabéf as the date on which the
referendums would be held.

Role of the Referendum Commission
Since 2001, the Commission's primary role has been

a) to prepare one or more statements containgenaral explanation of the
subject matter of the proposal and of the textetbiein the relevant Bill and
any other information relating to those matters tha Commission considers
appropriate;

b) to publish and distribute those statemengich manner and by such means
including the use of television, radio and otheicgbnic media as the
Commission considers most likely to bring themhie attention of the
electorate and to ensure as far as practicableitbaheans employed enable
those with a sight or hearing disability to readhear the statements
concerned;



c) to promote public awareness of the referendathencourage the electorate to
vote at the poll.

The Commission is satisfied that it has fully pemied that role and has remained
independent and neutral throughout the process. Cdmmission wishes to acknowledge,
however, that there is some continued public npsatpension as to its role. Some still
believe that it is obliged to or ought to advartee lyes” and “no” arguments in relation to
each referendum proposal. A change in the lawdilzho longer permits the Commission to
represent the issues in this manner.

Funding of the Referendum Commission

The Commission in respect of the referendum o thenty-Ninth Amendment of the
Constitution (Judges’ Remuneration) Bill 2011 whscated a budget of €0.75 million by the
Department of Justice and Equality. The Commissiaespect of the referendum on the
Thirtieth Amendment of the Constitution (Housedha Oireachtas Inquiries) Bill 2011 was
allocated a budget of €1.5 million by the DeparttradrPublic Expenditure and Reform
bringing the total budget to €2.25 million for jeent information campaign. This compared
with a budget of €5 million for the first Lisbon 8aty campaign and €4.2 million for the
second Lisbon Treaty campaign.

An audit of the accounts of the Referendum Comminssonfirmed that proper financial
procedures were followed. The audit identified reaknesses in the Commission's systems
of control and confirmed that proper books of actavere kept. Procedures for procurement
were also found to be in accordance with DepartraeRtnance Public Procurement
guidelines.

As a result of its campaign strategy, and the ghenibd available for the campaign, the
Commission ran a very cost-effective campaign whesulted in the return of nearly €1
million of its budget to the funding DepartmentsbAeakdown of the expenditure incurred in
the referendum campaign is given in Appendix 1.

The secretariat to the Referendum Commission wasqged by staff from the Standards in
Public Office Commission and the Office of the Omb&man. These staff costs were borne
by the Office of the Ombudsman and the Standaré&abiic Office Commission and were
not paid out of the budgets for the information pargn. Neither the Chairman nor the other
members of the Referendum Commission received apyent for Commission work.



Chapter 2 Information Campaign Strategy

Procurement

The Referendum Commission has no ongoing legateds and only comes into being once
established by Ministerial order. During 2010 them¥e reports that there might be
referendums in early 2011. Having regard to previexperience relating to the late
establishment of Referendum Commissions, the fordifiary" orex officio members of the
Commission and the Secretary designate of the Cesiom decided that it would be
appropriate to put provisional arrangements in@lacacilitate the smooth running of any
future referendum campaign having regard to thgigians of EU Regulations and
Directives relating to procurement. As it wouldlikely that any future Referendum
Commission would require the services of markeprgéct management/communications
consultants to advise and assist it in the planamdyexecution of a public information
advertising and media campaign, and as there wasmtoact then in place, it was decided
that the Office of the Ombudsman would publishiarAnformation Notice which would
have the effect of reducing the period contractayald have to tender for the service if such
tenders were sought. Accordingly, on 26 Octobel02@ie Office of the Ombudsman
published a Prior Information Notice.

Following the general election in February 201batame apparent that there would be a
number of referendums during 2011 and it becaner thait these would likely be held in
conjunction with the Presidential Election on 27%dber 2011.

Therefore, on 5 August 2011, the Office of the Oddman, on behalf of possible future
Referendum Commissions, published on eTendersueséeépr tenders for a communications
consultant/project manager. Closing date for reéadipenders was Friday 2 September 2011.
If a future Referendum Commission decided to diste an information guide to households,
it could revive a 2009 contract with An Post foattpurpose. Accordingly, it was not
necessary to tender for this service.

After the Minister established the Referendum Cossinn in respect of the referendum on
the Twenty-Ninth Amendment of the Constitution (Jesi Remuneration) Bill 2011 and in
respect of the Thirtieth Amendment of the Constitu(Houses of the Oireachtas Inquiries)
Bill 2011, with the same Chairman, it was agreerlutoa joint media campaign giving equal
coverage to both referendums. Following a selegiiocess, a consortium led by Murray
Consultants (public relations), and including Che&tnyi (advertising) and Carat Ireland
(media planning/buying), was selected to assispléyening and execution of the public
information advertising and media campaign.

Srategy

The time available for the information campaign wwasemely short. This was not a
situation of the Commission’s choosing, but refecthe reality that there was a very brief
period between the passage of the final propoksadsigh the Oireachtas and polling day. For
example, in the case of the Oireachtas Inquirigef@edum, the final wording only became
available on 23 September, less than five weeksrégfolling day.

The strategy adopted was to be centred on the Gaiithe referendums, delivered to all
voting homes in the State, in which the Commissiomght to give a general explanation of
6



the referendum proposals. The Guide gave the nmimgof the proposals, and for those
who wanted more detailed information there werkefidxplanations of the proposals
available on the Commission’s website, informatiogt would be posted to voters on
request.

This Guide was supported by an advertising campgilgng very basic headline accounts of
what the referendum proposals were about, andtitigepeople towards the Guide and
website for more information. A third important mlent was media engagement whereby the
Chairman and other Commission spokespersons giavgeanumber of interviews to

national and regional radio stations to explainrdferendum proposals.

The aim of the strategy was simple but ambitioodryt to ensure that, despite the tight
timescale, voters would know by 27 Octolbkeat the referendums were taking place, would
understand the two referendum proposals and weglognise the importance of using their
vote.

The Commission decided that it would:

1. Prepare and distribute to all voting homes al&tn explain as factually and clearly
as possible what the electorate was voting onernwo referendum proposals to
change the Constitution.

2. Publish this material as well as an extendedb@gpion of the two referendum
proposals and other background material on a dedicaebsite.

3. Hold a press conference to announce its plans.

4. Run a national advertising campaign on telemisiadio, press, and online, with a
variety of executions and texts, to give headliega of the two referendum
proposals and to direct voters to where more in&tion could be obtained.

5. Offer spokespeople to be interviewed about dhe of the Commission and the
content of the proposals to national and regioadila. The Chairman of the
Commission did two interviews on RTE's Morning &medl programme, a lengthy
interview on the Pat Kenny Show and was also imeered on several regional radio
stations.

6. Target younger voters by taking advertising earsge of popular websites including
social networking sites such as Facebook.

7. Focus the advertising message in the final veeme&ncouraging people to vote.



Chapter 3 The Commission's Information Campaign

The Guide for all homes

The Commission determined that, to fulfil its matedairect communication with every
voting home should be a central part of the cammpadibis is because research carried out by
the last Referendum Commission after the 2009 Insbeaty campaign referendum showed
that 77 per cent of voters said they recalled xv@ogithe Guide on the Lisbon Treaty, with 81
per cent of these saying they had read all or safiite Some 57 per cent had found this
Guide to be helpful. The Commission therefore detith produce a short guide consisting
of 12 A5 pages.

In line with the Official Languages Act, the Guid@s published in English and Irish under
the same cover. It was published in Braille and@tape for persons with a sight disability
and these versions were distributed through theNat Council for the Blind. In addition,
the Commission produced a special sign languagswd the handbook for distribution via
DeafHear and the Irish Deaf Society. This vides aizo0 available on the Commission’s
website.

The Commission decided, on cost grounds, to delheGuide through An Post's Publicity
Post Service rather than using the more expensetkad of having a copy of the Guide
addressed and posted to each individual voter @eltdttoral register.

Given the extremely short timescales, draftingygkating, designing, printing and
distributing the Guide to every home in the Staisqal a significant challenge. The latest
date on which distribution of the Guide could begitmere was to be any prospect of its
being delivered to all homes in time was 10 Octolker this to happen it had to be written,
translated, checked legally, designed and semhiet@iinters by 28 September, just two
working days after the final wording of the Oiretazhinquiries referendum became
available.

Distribution of the Guide began on Monday 10 Octpheprocess which the service provider
- An Post — expected would be completed at thetdte Friday 21 October — only six days
before polling day. In the event some Guides wetedelivered by this date and a small
number of voters reported that they never recetledsuide. Our post-campaign research,
referred to later in this report, bears this out.

Had time permitted, delivery of the Guide would éaaken place earlier and these issues
would probably not have arisen. It is the Commigsioziew that the time provided to the
Commission to fulfil its mandate was highly unsaitsory in this regard.



Website

The Commission established a dedicated websitéhéotwo referendums called
www.referendum2011.ieThe website was available in English and Iristi @omplied with
all of the best practice accessibility standards.

The core content of the website was the text optirded Guide which explained the two
referendum proposals. More detailed backgroufatnmation relating to both was also
published on the website.

The Guide was available to download off the website

Additional features included a link to ‘check tlegister’ website so that a voter could check
to see if he or she was registered to vote.

The site had over 55,500 unique visitors and 23bp&e views in the course of the
campaign.

Other means of obtaining information

The Commission Secretariat, which was providedhieySecretariat of the Standards in
Public Office Commission, was available by phonemail to answer any queries raised by
members of the public. In addition to the Referandfommission’'s own dedicated phone
number and email address, the Commission estadlesh® call number. Voters could call
either of the phone numbers, or email the Secedtarithey wanted a copy of the Guide
posted to them, or if they wanted further inforraatiThe Commission advertised these
numbers and the email address in the Guide seiithomes. Unlike in previous
referendums, the Commission managed the lo-cah@lioe directly, responding
immediately to queries raised.

A total of 525 phone calls, through the direct larel lo-call number, and 200 emails were
received in the course of the campaign. ThisikeBtsmall number is possibly due to the
fact that the radio, TV and print advertising diegtpeople to the www.referendum2011.ie
website and the content of the proposals was velgtstraightforward to understand. Itis
also possible that because of the absence of ailoyselebate in the Oireachtas or in the
media, and bearing in mind the lively Presiderta@ahpaign being conducted at the same
time, the public had not become engaged with theeis until shortly before the voting date.

Just 12% of calls or emails requested a copy oGiiele to be posted to them. 30% were
from people who were seeking further informatiortloe proposals and 43% were voters
enquiring about polling times, eligibility to vo&ad how to check the register.

The Advertising Campaign

The Commission’s advertising campaign was desigodé@ simple, straightforward and easy
to understand. The content focused on clearlyaéxiplg the content of the two referendum
proposals, with the television and radio advergjsising a humorous “surprise” element to
maximise viewers’ attention and recall.



TV advertising

There were two versions featuring ordinary ‘re@bple (a waiter and a mother) each
explaining the basic concepts behind the referengitaposals. In addition to this
information content, the approach was designedinwtate citizens to inform themselves
fully about referendums to change the Constitutidre TV advertising was broadcast on
RTE, TV3e, TG4, Sky Group, E4 and Setanta.

Radio advertising

The radio advertising involved three versions teatured a cashier, a farmer and a waiter at
their workplace. Each explained the content oftite referendum proposals with some
humorous content at the end of the advert to ertatesoters engaged with it and found it
memorable. These adverts were broadcast on nhfinddocal radio.

Free-to-Air Advertising

As has been the practice in recent referendums; dinemission was allocated all available
“free-to-air” time by broadcasters in relation bhe tReferendums.

For the purposes of these referendums the Commiskiase to record a one minute long
broadcast which featured one of the main telemisidvertisements, with a single actor then
delivering a script emphasising the legal signiicaof the Constitution and urging the
citizens to vote.

The Commission received excellent co-operation fatiroroadcasters in relation to the
provision of free airtime at peak viewing and listey periods for these broadcasts and
wishes to express its thanks to them.

Print advertising

The print advertising also used “real” peopleinformthe reader about the content of the
proposals. These advertisements were publishégkinational press.

Online advertising

The online advertising was designed to be clearsangle. It asked if people knew about
the two referendums and offered the opportunityiers to click through various
adertisements so they could be redirected to theweferendum2011.ieebsite. The online
advertisements featured on websites such as indepeie, irishtimes.com, facebook.com,
eircom.net and TheJournal.ie.

Engagement with the Press

The Referendum Commission launched its campaighfuesday 11 October 2011. It held a
press conference in Dublin to unveil the detaiihaf information campaign and to outline
clearly the content of the two referendum proposalpress statement containing this
information was also circulated to all national sedesks and regional media outlets. See
Appendix 2 for the press statements issued by tmergission.
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At the launch of the campaign the Chairman of tben@ission Dr Bryan McMahon,
responded to questions from journalists and cordiugtnumber of interviews with National
broadcast media. He also did an interview with Uiéws which was syndicated to regional
radio stations around the State.

The launch of the campaign positioned the Comnmmsaga credible and reliable source of
information and the media coverage generated asudt was substantial and positive.

During the course of the campaign the Chairmanagoleon RTE’s Morning Ireland on two
occasions. In his first appearance the Chairmataeed the 29th Amendment to the
Constitution (Judges' Remuneration) Bill 2011 aondrdy the second he explained the 30th
Amendment to the Constitution (Houses of the Oinéas Inquiries) Bill 2011. On 25
October, the Chairman did an extended interviewherPat Kenny morning radio show on
RTE Radio 1.

On Tuesday 25 October the Commission issued argtateurging the electorate to vote on
27" October. A similar statement was issued regiortaiyweek before. The ‘call to vote’
release received widespread coverage in natiomiategional media.

During the course of the campaign 18 interviewsanmducted with regional radio stations
across the country.

The variety of media outlets through which the Cassion conveyed its information
ensured that a broad audience across all demogrgphips was reached.

Research findings on Commission Campaign

The Commission decided to conduct research immadgliatter polling day to determine the
impact of different aspects of its public inforneaticampaign. This is an important tool in
measuring its effectiveness and the results prautlge Commissions with valuable
information on which they can base future campaigns

In light of its broad function of promoting knowlgel and understanding of the referendum
proposals, the Commission was particularly inteest using the research to ascertain
voters’ perception of their understanding of tHemendum proposals, by the time they came
to vote.
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The table gives the results of the questions on s’ understanding of the proposals —

Judges Pay Direachtas Inquiry
Referendum Referendum

Nid notunderstand it &t all

Did notunderstand it particularly well

Understocd it to some extent

Understood it guite well

Understood it very well

] [
. .HH ’

Clearly there was significantly greater understagadif the judges’ pay referendum than the
Oireachtas Inquiries referendum. The Commissiorasdate is to maximise understanding
and so no particular level of understanding amaotgre represents “success”. It is however
possible to compare declared levels of understgndith those in previous referendums.
For example in the two referendums on the Lisbaatyrin 2008 and 2009, 44% said they
understood it to some extent or better at the tifrtae first poll in June 2008. This had risen
to 72% in research done immediately after the Gat@0609 poll.

On this occasion the proportion understanding tlkdggs’ pay referendum to some extent or
better (71%) and the Oireachtas Inquiries referenttusome extent or better (56%)
compares well to the Lisbon figures.

In light of its legal obligation to promote pubbgvareness of the referendum and encourage
the electorate to vote, the Commission was also keese the research to inform it and
future Commissions as to why those who did not yotee referendums had not done so.



Asked why they did not vote, the most common regaseere either that circumstances did
not allow them get to the polling station or tHagyt were not interested enough. The
majority of voters gave one of these reasons. [@famce to the Commission is the 13% of
non-voters who said they didn’t vote in the judgesy referendum either because they did
not know enough or didn’t understand the referendumd the 18% of non-voters who gave
these reasons for not voting in the Oireachtasitiegureferendum.

Lack of understanding was put forward by a sigaificnumber of those who voted No in
either referendum as their reason for doing sane&sp7% of those who voted No in the
referendum on Judges’ pay said they did so bedheyedid not understand it, while 38% of
those voting No in the referendum on Oireachtasihep also said they did so because they
did not understand it.

The research therefore shows that not only wédmeitase that a significant minority of voters
did not feel they understood the referendums, liatlack of understanding influenced a
significant number either to vote No or not to vote

The research was designed mainly to assess thetimipdifferent aspects of the
Commission’s campaign. The single most importapeesof Commission campaigns is
usually seen as the Guide to the referendum profitsas delivered to all homes.

Some 61% of voters said they had received the Gaidesappointing drop from the 77%
who said in 2009 that they had received the Glwdeéd Lisbon Treaty. It is always the case
that a proportion of voters who received the Guudenot recall this and will say they had

not received it. This does not, however, explamsignificant drop in those reporting that
they received it. During the latter stages ofd¢ampaign the Commission received a number
of phone calls from voters who said they had noeired the Guide, and the media also
reported on this phenomenon.

The Guide was distributed by An Post who were net@ito deliver it to all homes. The
delivery was done using their Publicity Post Sexwidich is substantially cheaper than the
other option of addressing it and posting it tohesagistered voter.

In previous referendums the Guide has been detivaréeast a week and sometimes several
weeks earlier in the run up to polling day. Therefif the delivery is late for some reason to
certain areas, there will normally be time to rfigdtinis. On this occasion, however, the fact
that the Commission was given very little time tegare and execute its campaign meant
that no leeway was available. This may have besgraficant factor in the lower level of
delivery.

Of those who received the Guide, 32% said they aflaat most of it, 37% read certain parts
and 30% said they did not read any of it.

In preparing its Guide for voters, the Commissienated some time to striking the balance
between (i) providing information at a basic lethelt would be understood by voters but
might be seen by some as too simple, and (ii) piogiinformation at a more detailed level
that would inform those already interested in ggies but might be difficult to understand
for many voters. Asked what they thought of #aeel of detail in the Guide 33% found it
too detailed, 9% too basic with 35% saying it hadw the right level of detail.
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A clear majority of those who received it foundh@pful as shown in the table. 63% found
the material on the Judges’ Pay referendum eitbgr lelpful or quite helpful, while the
corresponding figure for the referendum on Oireashquiries was 53%.

Judges Pay Oireachtas Inquiry
Referemdum Referendum

L

'l.l':r:,' hclpfu.

¥

Quite helpful

Mot particularly helpful

Mot helpful at all
Don'tknow

Voters were also asked if they felt the Referendiommission should retain its current role
of explaining the subject matter of referendum psgbs, or whether it should also give the
arguments for and against the proposal. Some 88%hé& Commission mandate should
remain unchanged while 58% believed that as wetkagéaining the subject matter it should
give the arguments for and against. 9% gave naapin
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Chapter 4 Approval of Bodies for the Purposes othie
Referendum

The Referendum Act 1998 provides that a body mayyap the Referendum Commission
for a declaration that it is an approved body far purposes of a referendum. Approved
bodies are entitled to appoint agents to attenldesissue and opening of postal voters' ballot
papers, at polling stations and at the countingotés. Members of both Houses of the
Oireachtas, who currently have the right to appsiurth agents, would continue to have this
right.

In order to become an approved body, an applicast falfil certain conditions -

- the body must be a body corporate or unincateor body which, or a branch of
which, is established in the State, governed bgretitution, a memorandum of
association or other such document or other writtdgs and having a
membership of not less than 300;

- the body must have an interest in the referendod have a name which is not
identical to, or does not closely resemble, theaafma political party registered
in the Register of Political Parties. A politicarpy for the time being registered
in the Register of Political Parties is deemedda@lbody for the purposes of the
Act and need not establish compliance with the almmnditions;

- applications must be made on the official fowhjch is available from the
Commission and must be submitted within such tim#ha Commission may
specify.

The Referendum Commission may refuse to make adidn if a body does not fulfil the
relevant conditions, or fails to provide the Consios with reasonable information or
documentation which the Commission considers nacgs$s determine the application.

The Commission may also revoke a declaration mgdei relation to a body where it is
satisfied that false information has been furnistoeitl The Act also provides, under section
9, that it will be an offence knowingly to proviese information in relation to an
application.

Advertisements were placed in the national predsimg applications from bodies seeking
approval for the purposes of the referendum. Thasiot) date was 7 October 2011. Following
the application process the Commission approvexkthodies. These bodies are listed in the
following table.
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Approved Body Address

Fianna Fail 65-66 Lower Mount Street, Dublin 2.
Christian Democrats 47 O'Connell Street, Limerick
Christian Solidarity Party 14 North Fredrick Stre@tblin 1

An application was received from the Green Paiy11 Suffolk Street, Dublin 2, after the
closing date. The application was not consideredbse it was received late.
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Chapter 5 Recommendations

The Referendum Commission considers that the pefitiche given to it in 2011 to carry
out its functions was grossly inadequate. Taséthe context for some important
recommendations on the conduct of future referersitine Commission would like to detail
some of the key factors which made it more diffi¢af the Commission to carry out its
statutory functions in 2011.

(i)

(ii)

(iii)

(iv)

(v)

(vi)

The timescale given to the Commission in 2011 waggtionally short. There were
just five weeks between the passage of both sdégislation through the Oireachtas
and polling day. Each Bill underwent amendmentktively late stages in the
legislative process, and the final wording of thee@chtas Inquiries proposal only
became available on 23 September 2011.

The Commission therefore had just five weeks tpare its explanation of the
referendum proposals, to write the text of the @wdd to translate, design, print and
distribute this publication throughout the countAs explained earlier in this report,
the Commission had a mere two working days to iBeahe text of the Guide and
deliver it to the printers. It is a measure of pnefessionalism and hard work of
everyone involved that the Commission succeeded@cuting a complex project in

a timescale that would have been considered uttieidgceptable in the commercial
world.

There was uncertainty over the wording of the exidums until very late in the day,
as evidenced by the amendments to the wordingtbf froposals which were made
late in the legislative process. This added tactimdlenge of explaining the
proposals in the short time available.

Ideally the Commission should have time to monitcan ongoing way the
campaign through research and other means, andiexelaborate and amend its
messages and materials if necessary. There waschapportunity available this
time due to the shortness of the campaign.

Normally the Commission seeks to deliver its coted® to all homes in the State
several weeks before polling day. This meansitliat any reason the timetable for
delivery slips, there is time built into the schiedio allow this to be rectified before
polling day. In this case, the late passage ofapslation meant that delivery had to
be done at the latest possible moment. When itgedethat delivery in some areas
had fallen behind, there was no leeway to allow thibe rectified in time.

The limited debate in the Houses of the Oireachtakthe lack of vigorous
campaigns on either side of the referendum propabdlnot afford the public an
opportunity to engage in these issues until clogeotling day.

(vii) The fact that a high profile Presidential electiampaign was taking place

simultaneously posed a further challenge to the i@@sion as it performed its
statutory functions.
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The Commission did produce its material in a rerablk short period and it believes its
quality belies the pace at which it had to prodaied distribute understandable explanations
of proposals of some complexity. The researchrmedieto earlier in this report, however,
shows significant lack of understanding of the josads, and shows also that this lack of
understanding influenced a significant number dék®either not to vote or to vote No.
While how people vote is a matter for individuaizgns, the Commission is concerned that
as many people vote as possible, and also thatgdeapting choice is not influenced by
their not having enough time to understand the gsap

The manner in which referendums are conductedisrctiuntry, as evidenced above,
contrasts with the recommendations the Counciluwbpge's Code of Good Practice on
Referendums (March 2007). These were producedéigtinopean Commission for
Democracy Through Law (the Venice Commission). fidlewing extracts from the Code
are instructive.

3.1. Freedom of voters to form an opinion

a. Administrative authorities must observe their duty of neutrality ... which is one of the
means of ensuring that voters can form an opinion freely.

b. Contrary to the case of elections, it is not necessary to prohibit completely
intervention by the authorities in support of or against the proposal submitted to a
referendum. However, the public authorities (national, regional and local) must not
influence the outcome of the vote by excessive, one-sided campaigning. The use of
public funds by the authorities for campaigning purposes must be prohibited.

c. The question put to the vote must be clear; it must not be misleading; it must not
suggest an answer; electors must be informed of the effects of the referendum; voters
must be able to answer the questions asked solely by yes, no or a blank vote.

d. The authorities must provide objective information. This implies that the text
submitted to a referendum and an explanatory report or balanced campaign material
from the proposal’s supporters and opponents should be made available to electors
sufficiently in advance, as follows:

i. they must be published in the official gazette sufficiently far in advance of the vote;
ii. they must be sent directly to citizens and be received sufficiently far in advance of
the vote;

iii. the explanatory report must give a balanced presentation not only of the viewpoint
of the executive and legislative authorities or persons sharing their viewpoint but also
of the opposing one.

The Commission recommends that the Minister should casider -

1 Reviewing as a matter of urgency the referendrongss, including the
statutory remit of the Referendum Commission, hgvegard to the Council
of Europe’s Code of Good Practice on Referendiach 2007). The
review should have particular regard to the needdters to be given
sufficient time, to have access to impartial infation, and for a clear question
being put to voters. Regard should also be hathoneed to have balanced
campaign material from the proposal’s supportets@ponents available to
electors. Allowance might also be made for eittiectsor proportional
equality between parties rather than the currertt giquality (where
proportional relates to the strength of the pattethe debate).
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2 Giving the Commission a period of at least thremths to explain properly a
referendum proposal. Where procurement of servecesguired, an additional
two months is needed.

3. The establishment of a permanent independent é®@decommended by
previous referendum commissions - such as the pespBlectoral
Commission - which would consolidate the variowestral functions,
including those of the Referendum Commission. Wuslld be a permanent
and ongoing body which, in the case of referendumosi/d have ample time
to prepare and promote public awareness of impoctamstitutional
amendments.

In the alternative, and in the absence of sudndependent body, amending
the Referendum Act 1998 in order to allow the Cossioin to be established
in advance of the date on which a Referendum 8ititiated in Dail Eireann.
This would allow the Commission to carry out essgipreliminary work and
prepare to explain properly complex proposals terahthe Constitution.

Finally, the Commission notes that the Taoiseachréeently said he will set up a
Referendum Commission in Spring 2Gkthat it will have adequate time to prepare tibure
referendums. While we are unaware of the preaispgsal the Taoiseach has in mind we very much
welcome his acknowledgement that giving the Comiarisa short time in which to explain
referendum proposals can lead to public confusion.

Chapter 6 Acknowledgements

The Commission is once again indebted to all itgise providers for enabling it to complete
a wide array of tasks under severe time constralims various broadcast outlets and the
national press deserve special mention for theéiveco-operation. As
Marketing/Communications Consultant to the CommissMurray Consultants, and Mr
Mark Brennock and Ms Aoibheann O'Sullivan in pariée, played a vital role in ensuring
that the various strands of the campaign were eledt/on time and in a coordinated fashion.
The creative advertising agency Chemistry and mieaiygng agency Carat produced work of
high quality under great time pressure. Mr Finta@oiky of Chemistry and Mr Chris Nolan
of Carat deserve special thanks as do the teamgngowith them. The skills of Ms Ita
Mangan in drafting a wide range of information nniailegreatly assisted the campaign. The
Commission is also grateful to its legal advisor,Réter Law of A&L Goodbody, to Senior
Counsel, Mr Maurice Collins and to Mr Micheél O'@efi BL. The Commission was able to
fulfil its commitments under the Official Languaglst 1993 and produced its information
material bilingually thanks to the work of our tedators eTeams (International) Ltd, Bridge
House, Main Street, Scariff, Co. Clare
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The Commission is extremely indebted to its sedadtgrovided by the Standards in Public
Office Commission, for its work in assisting it dluigh a highly pressured public information
campaign. Mr David Waddell and Mr Paddy Walshantjgular ensured that all aspects of
our work were conducted to the highest standandofAhe work of the other staff in the
secretariat is also greatly appreciated. Many stdtfie Office of the Ombudsman also
contributed to the work of the Commission and pasticularly grateful to Mr Pat Whelan,
Director General.

Dr Bryan M. E. McMahon, Chairman

Mr Kieran Coughlan, Clerk of Dail Eireann

Ms Deirdre Lane, Clerk of Seanad Eireann

Ms Emily O'Reilly, Ombudsman

Mr John Buckley, Comptroller & Auditor General
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Appendix 1

Expenditure on the Information Campaign

Judges’ pay Oireachtas Inquiries
€ €
Advertising (excluding press) 302,655 302,655
Legal costs 7,200 13,916
Press & other public awareness promotion 78,034 78,034
Postal & other distribution costs 97,048 97,048
Printing & design of publications 129,226 129,226
Other administration costs 6,428 6,428
Translations 914 914
Miscellaneous (office supplies etc) 4,449 4,449
*Total Expenditure to date 625,954 632,670
Add
Estimates of invoices outstanding 25,750 25,750
Projected Expenditure 651,704 658,420
Original budget 750,000 1,500,000
Projected Surplus to be surrendered 98,296 841,580
Of which the following has been returned 98,206 840,038
Balance to be returned 9( 1,542

*Subject to Final Accounts
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Appendix 2
Press Releases issued by the Referendum Commission

The Commission issued three national press rel@éagsles course of the campaign.

1. Referendum Commission launches public information @ampaign on
the October 27" referendums

Main points of judges’ pay and Oireachtas inquiriesreferendums explained

Tuesday 11th October 2011 The Referendum Commission has today launcheultic
information campaign designed to explain the reféuen proposals on judges’ pay and
Oireachtas inquiries in advance of polling on Oetabrth.

Speaking at the launch, the Chairperson of therBedieim Commission, Dr Bryan
McMahon, said, “The referendums are on two sepgmateosals to make two distinct
changes to the Constitution. The first is on whethe pay of judges can be reduced in
certain circumstances. The second proposes talgavelouses of the Oireachtas express
power to conduct inquiries into matters of genetdllic importance and, in doing so, to
make findings of fact about any person’s conduct.”

He said the proposals could be explained brieflipbsws.

If the referendum ojudges’ payis passed, the proposed change to the Constitwiboid

e allow for a law to be passed reducing the pay of judges proportionately if the pay of
public servants is being or has been reduced and that reduction is stated to be “in
the public interest”. At present the Constitution does not allow for the reduction of
the remuneration of sitting judges.

e allow for a law to be passed making judges subject to the “Public Service Pension
Levy” and to any other future similar charge or charges. At present, judges pay tax
and the Universal Social Charge in the same way as everyone else. They are not
legally obliged to pay the “Public Service Pension Levy” although they can voluntarily
make an equivalent contribution.

22



The referendum of@ireachtas Inquiries proposes to give the Houses of the Oireachtas (the
Dail and Seanad) express power to conduct inquimtesmatters of general public
importance and, in doing so, to make findings of &bout any person’s conduct.

At present, the Constitution does not give poweah&Houses of the Oireachtas to conduct
such inquiries. The proposed change to the Cotistitwould mean that

1. The Dail and the Seanad, either separately or together, would have the power to
conduct an inquiry into any matter that either or both consider to be a matter of
general public importance. Legislation would be required to be introduced to set
out the details of how such inquiries would take place.

2. When conducting any such inquiry, either or both Houses would have the power to
inquire into the conduct of any person and the power to make relevant findings
about that person’s conduct.

3. The Dail and/or the Seanad would have the power to determine the appropriate
balance between the rights of people involved in any such inquiry and the
requirements of the public interest. When doing so, they would be obliged to have
regard to the principles of fair procedures. These principles have been established
by the Constitution and by the Courts.

The Commission has produced more detailed infoondbr those who wish to know more
about the proposed changes. This is available @alimvww.referendum2011.i€he
Commission has a public information phone line&Q.270970.

“Our role is to explain the proposals in generain&’, said Dr McMahon. “Others will seek
to persuade you to vote yes or to vote no to eétegoroposals. You should listen to the
debate and then make up your own mind on how ysh wa vote.”

Nationwide distribution of the Commission’s Guidethe referendums to two million homes
began yesterday and will take ten days to compl€hes guide highlights the main points of
the referendums in a simple way. It gives the eumweording of the relevant parts of the
Constitution, and the proposed new wordings. Theratélements of the Commission’s
public information campaign have also begun witheatiising appearing on radio, television,
in newspapers and online giving brief explanatiofihe proposals.
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In concluding remarks Dr McMahon said: “We wouldeiall voters to read the Guide which
will be delivered to their homes over the nextdays. These are entirely separate proposals,
and you can take a different view on each if teatlhat you decide. The most important

thing is to inform yourself and then use your voldie Constitution is important, it was
enacted by a vote of the Irish people in 1937 ardanly be changed if the Irish people vote
to change it.”

Ends

2. Referendum Commission calls on people to vote in the
October 27t referendums

Be Informed: Read the Guide or log on to referendum2011.ie

Tuesday 25t October 2011. The Referendum Commission has urged the electorate
to vote in the referendums on judges’ pay and Oireachtas inquiries which take
place on Thursday October 271, the same day as the Presidential election.

The Commission, the independent body set up to explain the referendum proposals,
said voters should take a few minutes to read its Guide to the referendums which
has been distributed to the two million voting households in the State. Alternatively
they can read an explanation of the proposals at www.referendum2011.ie.

Dr Bryan McMahon, Chairperson of the Referendum Commission said, “The
referendum proposals are straightforward and easy to understand. One is about
whether the pay of judges can be reduced in certain circumstances and the other
is about the powers of the Houses of the Oireachtas (the Dadil and Seanad) to
conduct inquires into matters of general public importance.
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“The Constitution is important. It belongs to the Irish people, not to the political or
legal system. It's up to the people to decide whether or not they would like to
change it. Voters can easily inform themselves by reading the Guide, or logging
onto www.referendum?2011.ie.

“This is a national issue and voters in every county in Ireland should exercise their right
to vote. | would like to call on the voters across the country to do their part to ensure
a high furnout on the day.”

The Commission has run an extensive public information campaign over the past
two weeks. The Commission’s Guide distributed throughout the country explains the
two referendum proposals in a simple and clear way and also outlines the wording
of the proposed amendments to the Constitution.

On polling day people will be handed three ballot papers, one for the Presidential
election, one for the Constitutional amendment relating to judges’ remuneration
and one for the constitutional amendment relating to Oireachtas inquiries. People
voting in the Dublin West constituency will be given a fourth ballot paper so that
they can vote in the bye-election.

Judges’ pay ballot paper

The ballot paper on Judges’ pay will ask you if you approve the proposal to amend
the Constitution contained in the Twenty-Ninth  Amendment of the Constitution
(Judges’' Remuneration) Bill 2011. The ballot paper will be green in colour.

If people approve they can mark an ‘X’ in the Td/Yes square and if they do not
approve they can mark ‘X' in the Nil/No square.

Oireachtas inquiries ballot paper

The ballot paper on Oireachtas inquiries will ask if you approve the proposal to
amend the Constitution contained in the Thirtieth Amendment of the Constitution
(Houses of the Oireachtas Inquiries) Bill 2011. This ballot paper will be blue.
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If people approve they can mark an ‘X’ in the Td/Yes square and if they do not
approve they can mark ‘X' in the Nil/No square.

Referendum on the pay of judges

If the referendum on judges’ pay is passed, the proposed change to the Constitution
would

« dallow for alaw to be passed reducing the pay of judges proportionately if the
pay of public servants is being or has been reduced and that reduction is
stated to be "in the public interest”. At present the Constitution does not
allow for the reduction of the remuneration of sitting judges.

« dllow for a law to be passed making judges subject to the “Public Service
Pension Levy” and to any other future similar charge or charges. At present,
judges pay tax and the Universal Social Charge is the same way as everyone
else. They are not legally obliged to pay the “Public Service Pension Levy”
although they can voluntarily make an equivalent confribution.

Referendum on inquiries by the Oireachtas

The referendum on Oireachtas Inquiries proposes to give the Houses of the
Oireachtas (the Ddil and Seanad) express power to conduct inquiries info matters of
general public importance and, in doing so, to make findings of fact about any
person’s conduct.

At present, the Constitution does not give power to the Houses of the Oireachtas to
conduct such inquiries. The proposed change to the Constitution would mean that

1. The Ddil and the Seanad, either separately or together, would have
the power to conduct an inquiry info any matter that either or both
consider to be a matter of general public importance. Legislation
would be required to be infroduced to set out the details of how such
inquiries would take place.
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2. When conducting any such inquiry, either or both Houses would have
the power to inquire into the conduct of any person and the power to
make relevant findings about that person’s conduct.

3. The Ddail and/or the Seanad would have the power to determine the
appropriate balance between the rights of people involved in any
such inquiry and the requirements of the public interest. When doing
so, they would be obliged to have regard to the principles of fair
procedures. These principles have been established by the Constitution
and by the Courts.

Ends

3. Referendum Commission statements
were accurate, reliable and
independent

Statement from Referendum Commission

Sunday October 30th: The Referendum Commission has noted comments by the
Minister for Public Expenditure and Reform Mr Brendan Howlin concerning the
role of the Referendum Commission in the recent referendum campaign.

Mr Howlin refers to a statement which he says was made by the chairperson of
the Commission Dr Bryan McMahon. In fact this statement was made by the
Referendum Commission itself in fulfiiment of its statutory role of giving a
general explanation of referendum proposals.

Mr Howlin’s criticism is therefore of the Referendum Commission, which is
obliged by law to be independent of Government in its actions and to be neutral
in the carrying out of its statutory functions. The membership of the
Commission is set down in the Referendum Act. Its Chairman must be a sitting
High Court judge, or a retired judge of the Supreme Court or the High Court
appointed by the Chief Justice at the request of the Minister for the

Environment. Retired High Court judge Dr Bryan McMahon was appointed to
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chair the Commissions for the two referendums that have just taken place. Its
other members are: The Ombudsman Emily O'Reilly; the Comptroller and
Auditor General John Buckley; the Clerk of the Dail Mr Kieran Coughlan; and the
Clerk of the Seanad Ms Deirdre Lane.

The Commission regrets that Mr Howlin has sought to personalise the issue by
criticizing the Commission Chairperson over the Commission’s explanation to
voters of the referendum proposal in relation to Oireachtas Inquiries.

In the wake of the referendum outcome, Mr Howlin has referred to an aspect of
the Commission’s explanation relating to the referendum on Oireachtas
Inquiries. In the relevant part of the Commission’s explanation the Commission
said in relation to Oireachtas Inquiries: “that the House or Houses would have
discretion as to the procedures to be applied in any given case. The balance
struck in any given case may have important implications for people affected by
an inquiry. It is not possible to state definitively what role, if any, the courts
would have in reviewing the procedures adopted by the Houses.”

This formed part of the statement on the referendum which the Commission is
obliged by law to produce. The text was published on our website
www.referendum?2011.ie. The Chairperson gave a number of media interviews
which were based entirely on the Commission’s agreed view.

The statement to which the Minister refers was prepared by the Commission as a
whole with the assistance of independent external legal advice. The Commission
is absolutely satisfied as to the accuracy and reliability of this statement, and is
satisfied that it carried out its duty with the independence and neutrality
required by law.

NOTE TO EDITORS

1. The membership of the Commission is set down in the Referendum Act. Its

Chairman must be a sitting High Court judge, or a retired judge of the Supreme

Court or the High Court appointed by the Chief Justice at the request of the

Minister for the Environment. Retired High Court judge Dr Bryan McMahon was
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appointed to chair the Commissions for the two referendums that have just
taken place. Its other members are: The Ombudsman Emily O'Reilly; the
Comptroller and Auditor General John Buckley; the Clerk of the Dail Mr Kieran
Coughlan; and the Clerk of the Seanad Ms Deirdre Lane.

2. Extract from the Referendum Act 2001

The Commission shall have, in addition to any functions conferred on it by any
other provisions of this Act, the following principal functions in relation to the
referendum in respect of which it is established

(a) to prepare one or more statements containing a general explanation of
the subject matter of the proposal and of the text thereof in the relevant Bill and
any other information relating to those matters that the Commission considers
appropriate;

(b) to publish and distribute those statements in such manner and by such
means including the use of television, radio and other electronic media as the
Commission considers most likely to bring them to the attention of the
electorate and to ensure as far as practicable that the means employed enable
those with a sight or hearing disability to read or hear the statements
concerned;

(o) to promote public awareness of the referendum and encourage the
electorate to vote at the poll
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The Referendum Commission,
18 Lower Leeson Street,
Dublin 2.

Tel: +353 1 6395695
Fax: +353 1 6395684
Locall: 1890 270 970

Email: refcom@ombudsman.gov.ie
Website: 2011 campaign - www.referendum2011.ie
Generic website - www.refcom.ie

PRN: A11/2393
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